U.S. Department of Labor Office of Administrative Law Judges
Heritage Plaza Bldg. - Suite 530
111 Veterans Memorial Blvd.
Metairie, LA 70005

(504) 589-6201
(504) 589-6268 (FAX)

Issue date: 17May2001
CASE NO.: 2000-LHC-00301
OWCP NO.: 2-122606
In the Matter of:

JEFFREY HAYNES,
Claimant

VINNELL CORPORATION,
Employer
and

INSURANCE CO. OF PENNSYLVANIA C/O AlU NORTH

AMERICA,
Carrier
APPEARANCES.
Gary B. RAitts, Exq.
For Claimant
Roger A. Levy, Esg.
For Employer/Carrier

BEFORE: JAMESW. KERR, JR.
Adminigtrative Law Judge



DECISION AND ORDER —DENYING BENEFITS

This proceeding involves aclaim for benefits under the Longshore and Harbor Workers
Compensation Act, as amended, 33 U.S.C. 8901, &t seq., (the "Act"), and as extended by the Defense
Base Act, 42 U.S.C. 81651. The clam isbrought by Jeffrey Haynes, Claimant, againgt his former
employer, Vinnel Corporation, Respondent. A hearing was held in Metairie, Louisiana on October 30,
2000, at which time the parties were represented by counsel and given the opportunity to offer
testimony, documentary evidence, and to make ord argument. The following exhibits were received
into evidence:

1) Court's Exhibit No. 1;

2) Claimant's Exhibits Nos. 1-84; and

3) Respondent’ s Exhibits Nos. 1-26.1

Upon conclusion of the hearing, the record remained open for additiona exhibits and the
submission of post hearing briefs, which were received by both parties? This decision is being rendered

after having given full congderation to the entire record.

STIPULATIONS®

After an evauation of the record, this Court finds sufficient evidence to support the following
dipulations™:

@ Claimant was assigned to work in the Perdan Gulf region (Saudi Arabia)
between November 2, 1989 and December 21, 1991;

! The following abbreviations will be used in citations to the record: CTX - Court's Exhibit, CX
- Clamant's Exhibit, RX - Employer's Exhibit, and TR - Transcript of the Proceedings.

2Claimant submitted additional post hearing exhibits, CX-17, with no objection from Employer.
Employer subsequently submitted its remaining exhibits, RX-25 and RX-26, post hearing with no
objection.

3CTX-1

“At the hearing on October 30, 2000, both parties dso stipulated that dl of the SCUD missile
attacks occurred in 1991. This stipulation was marked on RX-22.
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2 The fact of the injury/accident is disputed;

3 Claimant dleges that toxic exposures in the Persan Gulf caused or contributed to his
disability. Respondent disputes this dlegation;

4 An employer/employee relationship existed from November 2, 1989 to December 21,
1991, but an on-the-job injury is disputed;

5) Whether the dleged injury arose in the course and within the scope of
employment is disputed,;

(6) The date Respondent was notified of the injury was January 9, 1998;

@) The date of notification of the injury/desth pursuant to Section 12 of the Act to
Respondent was January 9, 1998. Noatification to the Secretary of Labor was
given on December 31, 1997;

(8 Notice of Controverson was filed on January 14, 1998;

9 An informal conference was held on October 13, 1999;

(10)  Whether disability resulted from the injury is disputed;

(11) Moedicd and disability benefits have not been paid;

(12 Maximum medicd improvement is disputed;

(13) Thedate Clamant returned to regular employment is disputed; and

(14) Clamant's average weekly wage is $1,100.88.

ISSUES
The unresolved issuesin this proceeding are:
Q) Fact of Injury and Causation;
2 Nature and Extent of Disahility/Loss of Wage Earning Capecity;
3 Disposition of 8(f) application; and
4 Reasonable and Necessary Medical Benfits.

SUMMARY OF THE EVIDENCE®

l. TESTIMONY
Jeffrey Haynes

Jeffrey Haynes, Clamant, tedtified that he is thirty-nine years old with a college education. He
dated that since graduating from college he has owned an auto parts business and worked as alicensed

°Both parties submitted numerous articles, studies, and reports published on the causes and
symptoms of Persan Gulf War Syndrome. These articles have been considered by the Court and will
be discussed in the body of the opinion.
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EMT. He added that he applied to work for Respondent in 1989, primarily because the company was
darting anew medica program. He testified that the program would be held in Saudi Arabia Claimant
stated that he was hired as a senior indructor of trauma medicine and left for Saudi Arabia at the end of
October, 1989. Headded that hewaslocated at Respondent’ scompound approximately eight milesnorth
of Riyadh. TR. 22-27.

Clamant tedtified that his job dutiesincluded ingtructing combat medicsfor the Saudi military. He
explained that he participated in the SANG program, whichfocused mainly with tedecommunications, but
aso directed fire during thewar. He stated that hisjob performance was good, however, he admitted to
disagreeing with one particular supervisor aout his ingtruction methods in the classsoom.  Claimant
admitted to receiving a negative job performance review due to these disagreements. Claimant added that
in July, 1990, he was given a superior and outstanding job performance rating. He testified that in
November, 1990 he became the procurement ass stant, handling medica suppliesfor the divison. TR. 27-
30, 53-55, 68-72.

He Sated that he was given a pre-employment performance physicd, on which he aso recelved
outstanding marks. Claimant described his hedlth prior to going to Saudi Arabia as excellent. He stated
that he ran, lifted weights, and did many outdoor activities. Clamant testified that he canno longer do these
activities because of his deteriorating physical condition. He added that in additionto the bleeding gums,
his teeth were loose, and he had severd soresin hismouth. TR. 53-55.

Claimant testified that between November 2, 1989 and October 30, 1990, he ventured out into
the countryside, close to the northernborder of Saudi Arabia. In particular he stated that he was sent on
areconnai ssance operation, northof Riyadh, from January 2, 1990 to February 15, 1990. He stated that
the Iragi military invaded Kuwait on August 2, 1990. He added that he was then in Riyadh. Claimant
stated that after the invasion, he was assgned to write remedid training guiddines for the medics on the
borders. He stated that he actudly was sent to the eastern province of Saudi Arabiato train these medics
during August and September, 1990. Clamant testified that he was gpproximately fifteen miles from the
border during that time, and moved ascloseasfive miles He added that he was alowed to drive alight-
amored vehicle during thistime. Thistrip wasdocumentedinthe 17-day TDY issued for Clamant. He
stated that there was no fighting where he was stationed. Claimant added that he never remembered being
told by a general announcement that he could opt to leave Saudi Arabia when war was imminent. He
added that he was not in Saudi Arabia when the ground fighting between the Codlition and Iragi troops
began in early February, 1991. Clamant testified that he was not present when the air bombing began in
mid-January, 1991. He did State that he saw evidence of SCUD dtrikes upon hisreturn, and retrieved a
piece of the SCUD missile near the Vinndl camp . He Stated that heleft Saudi Arabiain December, 1990
and returned on February 28, 1991. TR. 74-91, 122.

Claimant added that after the air and ground wars had stopped in August, 1991, he took time off
and flew to the Chicago Beach Hotel in Duba for vacation. He confirmed that the following month, he
traveled to Jedda, near the Red Sea. Claimant also stated that he went on severa excursions outside of
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his compound in Riyadh, most often to Al-Dahriyah. He testified that he traveled both north and south of
the compound. He added that he went both on and off-road during these excursions. He stated that he
got each Friday off and was able to Sgn out a vehide without filling out an actua TDY dip. Clamant
tedtified that a no time did he ever take any PB pills or have any inoculations. Clamant Sated that after
his contract was completed, his contract was not renewed. He added that he did want to continue with
Respondent, but hedid not feel well enough to pursue the issue. Clamant testified that after the ground war,
his last assgnment was writing manuas for curriculum development, inwhichhewasinan office. TR. 93-
114.

Clamant testified that he currently suffers from numerous physical conditions, induding chronic
dlergy problems, cold feet and hands, insomnia, chronic and severe faigue, intermittent skin rashes on
hands and face, chest pain and tachycardia, shortness of breath, red and itching eyes, abdomina pain,
excessive gas, condtipation, diarrhea, cramping bloating, fevers, musde cramps, headaches, loss of feding
inthe fingers, pain and swellinginhands and joints, premature ventricular contractions, paininthe feet, and
night sweats, musde atrophy, bleeding gums and tooth sengtivity, hand tremors and muscle twitches.
Clamant tedtified that his mental conditions include anxiety, depression, difficulty concentrating and
moativating himself, moodiness, short term memory loss, balance problems and loss of coordination. He
dated that he did not suffer fromany of these symptoms, other than an occasiond cluster headache from
gnus infections, prior to his employment with Respondent.  With regards to the headaches, Claimant
admitted that he brought Percodan, a narcotic, withhim when he went to Saudi Arabia Hestated that his
chest pain and tachycardia actudly beganwhile he was in Saudi Arabia, dong with arapid heart rate. He
added that his gagtrointestina problems also beganduring his employment and currently manifest in phases,
lagtingforweeksat atime and thendisappearing. Claimant testified that hisbaance problems get so0 severe
that he runs into objects, causng bruigng. He stated that he unsuccessfully attempted to improve his
waking through orthopedic pads in his shoes. Claimant added that he had no prior problems with
coordination and even did such activities as rock climbing and reppdling. TR. 30-41, 55-56, 67.

Clamant stated that since hisemployment in the Gulf War areg, his eyes becameincreasingly dry,
to the point that he could not wear contact lenses. He added that he had eye surgery to correct hisvison
and had plugsingdledinto histear ducts. He stated that he has continuous headaches since hisreturn from
the Guif, which lasts up to seven weeks a a time. Clamant stated that he has experienced anxiety
manifegting in hand tremors and depressiondue to his physicd problems. He added that his cold sengitivity
has become so extreme that he cannot touch a cold sodacan. Claimant attributed hisincreasing lack of
concentrationand motivationto hischronicfatigue. He stated that his short term memory losshasincreased
to the point that he cannot remember phone numbers and certain daily activities. TR. 48-53.

He stated that while in Riyadh, he was bitten numerous times by sand fliesduring the day and fleas
a night. He stated that he used DEET on his skin as an insect repdlant. Claimant stated that the camp
where he stayed was routingy sprayed for mosguitos aswell as his own room. Clamant added that he
ate loca food the entire time that he was in Saudi Arabia and experienced extreme heat and cold. He
tedtified that he flew to the United States before Christmas for vacation, but returned to Saudi Arabia
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around February 25 and 26, 1991. After hisreturn, he stated that he wasissued agas mask and chemical
protective quit by the U.S. Army for the period of time that he wasonthe border. Claimant added thet this
wasthe northernborder areaof Saudi Arabia. He stated that he requested to go see the effects of thewar,
because he had written severd manuds on environmenta hedth.. He tedtified that during that time spent
on the border, the ail fire smoke was visble and resembled a“ smoky haze.” TR. 41-47.

Clamant tedtified that he waswithinthe nerve gas plume from K hamisyahand frequently saw dead
livestock without any obvious trauma. He added that he was present in Saudi Arabia when bombs were
exploding. Claimant aso stated that while he was on the border, there were frequent sandstorms and, he
had no shelter. TR. 47-48.

He stated that he first made a connection between his symptoms and his exposure in the Persan
Gulf when he attended a Gulf War conference in 1997. He added that he had seen several doctorshoping
to find out what was wrong with him. He stated that his physica and menta symptoms manifestin cycles,
but hisfatigue, joint pain, sore throat, and tachycardia are constant. TR. 48-51, 56.

Clamant tedtified that after he finished his contract with Respondent in December, he applied to
paramedic school. He dated that he began his studies in March, 1992 and received his certificate.
Clamant added, however, that he could not work as aparamedic, because helost his musde strengthand
his endurance. He stated that he aso did not want to be around ill people anymore, because he would
eesly become sck himsdf. Claimant ated that after he quit his paramedic job, he was employed with
various companiesfor short lengths of time. He started a smdll retail firewood business for an unspecified
period of time, performed odd jobs for the State Park superintendent, supervised lifeguardsat alake, and
worked at agymhanding out equipment. Claimant stated that he next began working for Tyson Foods as
amanagement trainee, but was unable to complete the program due to his illnesses. He added that he
returned to Ft. McCldlan, where he had been employed at the gym, and began working at an auto store.
He stated that he worked at the auto craft shop for three months and has not done any full-time work since.
Clamant testified that he did do “fill-in” work asan EMT for Tyson Foods for gpproximately a year and
ahdf. Clamant gated that he has not been employed since 1997. Claimant aso testified that he often
listed himsdf as ether self-employed or as an equity trader, because he had severd amdl investments. TR.
57-60, 114.

He dtated that he underwent a battery of tests and participated in a government funded study on
Guif War llinessin1997. He stated that he was treated with IV antibiotics during this study, whichhel ped
him, but did not completely dleviate his symptoms. Claimant stated that he was familiar with advancesin
scentific researchonstem-cell repair for brain damage, but would never be able to afford the medications
on hisown. Claimant admitted to being hogtile to some of Respondent’ s physicians, because he fet like
they were not trying to help him. TR. 60-65, 116.

Clamant tedtified that he was given two commendations while employed in the Persian Gulf, one
for the war effort and the other for successful completion of the contract. TR. 64.



Larry William Wright

Larry Wright testified that he is currently employed by Respondent, Vinndl Arabia. He stated that
he has been employed by the company since July, 1995. Mr. Wright listed his educationbackground as
conggting of a Business Administration degree with a Magters in Government Contract Management and
Project Management. He gave hiscurrent position as Director of Business Operations. Mr. Wright stated
that he has continuoudy worked inRiyadhsince 1987. He stated that Respondent’ smissionisto provide
military training to SANG, the internd security military force. TR. 127-131.

He stated that he was acquainted with Claimant for a short period of time when Claimant was a
procurement assistant. He stated that the operationin Riyadhwas assigned to two of the SANG brigades,
located in Riyadh, Hufuf or Ahassa. Mr. Wright testified that thefirst brigade was never deployed outside
the Riyadh area. TR. 132-140.

Mr. Wright did state that he would see dead animd carcases in the desert, but that he never saw
dead animaswith no visble wounds. He testified that to the best of his knowledge, Clamant’s clam of
Gulf War lliness was the only such daim brought by Respondent’ s employee from Camp Vinndl. He
conceded that pesticides were sprayed in the Vinndl camp for sand flies fleas, and mosquitos. He stated
that he was present in Saudi Arabia during the bombing of Kuwait, but did not persondly travel to the
border areato seethe ail fire smoke. He stated that during that time, the sky was hazy over Riyadh and
therewasaveryfine particulateinthe air. He Stated that Respondent’ s policy was that employee’ s could
voluntarily leave Saudi Arabia once it was clear that war would bregk out. TR. 142-148.

. MEDICAL DEPOSITIONS AND RECORDS

1 DEPOSITIONS

William J. Rea, M .D.

Dr. Reatedtified that he is a surgeon, board-certified in cardiovascular surgery, generd surgery,
and environmenta medicine. He dtated that he is affiliated with Garland Community Hospita and the
Director of the Ddlas Environmenta Hedlth Center. He stated that he has persondly treated Gulf War
veterans for toxic exposure and published amedical journd article about Gulf War Iliness. He stated that
he has testified before Congressinitsinvestigation of Gulf War lliness. CX-3, p. 9.

Dr. Readtated that he first saw Clamant for afour-day period, beginning on September 18, 2000.
Claimant reported that he worked mainly in Riyadh, but went “al over” Saudi Arabia. He reported that
he had developed multiple symptomsinitidly. Approximately one month after thewar, Clamant reported
that he experienced trouble with concentration, dizziness, memoryloss, and fatigue. Headded that hewas
congtantly exposed to smoke from the oil fields. Claimant reported developing dlergies. Dr. Reanoted
that in 1998, Clamant underwent antibictic treatment, which helped him dgnificantly.  Claimant
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subsequently developed additional symptoms, including chronic fatigue and joint pain. CX-3, pp. 9-11.

Dr. Reatedtified that he ran severd tests on Claimant. The first was a computerized baance test
performed by Dr. Martinez, anear, nose, and throat doctor. He recommended thistest because Claimant
appeared to beimba anced during the physical examination. He stated that the test was positive for both
motor, coordination, and sensory organization. The next testsswere the brain mapping and psychologica
evaduation performed by Dr. Didriksen. He dtated that those tests indicated that Claimant was very
impaired on his reasoning, judgment, new learning process, visua tracking, tackle performance, attention,
and concentration. He opined that these results were consistent with toxic exposure. The next test was
a CMI for evduation of Claimant’s immune function, the results of which were compatible with toxic
exposure. Dr. Rea tedtified that Claimant’s immunity dysfunction was not caused by an autoimmune
problem. He explained that toxic exposure impairs the immune sysem by essentidly pardyzing
phagocytosis, T, and B cells. Claimant a so underwent an autonomic nervoussystem eva uation, whichwas
abnormd, and indicated that Claimant had damage to his eyes, head, and heart. Dr. Readid acomplete
blood count, which was norma. He discovered blood toxins and chloroform in Claimant’s blood. He
opined that the chloroform was likdy unrelated to exposure in the Gulf War. Dr. Rea aso had a brain
SPECT scan done, which revedled a sdt and pepper pattern. He noted that Claimant was tested for
genetic susceptibility to organophosphates by Dr. Furlong. After reviewing Clamant’'s medica records,
Dr. Rea noted that Claimant tested postive for infection with microplasma, a result prevaent in toxic
chemicd exposure patients. Dr. Rea stated that Claimant’ s results were indicative of a pattern he found
in other Gulf War veterans. He opined that al of these testsindicate toxic exposure in Clamant. CX-3,
pp. 11-17, 56, 65.

Dr. Reatedtified that he diagnosed Claimant with multiple conditions, including migraine-

type headaches, chronic snusinfection, chest pain, Desert Storm Syndrome, irritable bowel syndrome,
food dlergies, gastroenteritis, fatigue, fiboromyagia, arthralgia, and neuropathy. He gave his conception of
Desert Storm Syndrome as agroup of symptoms occurring inveterans manifesting as neurotoxicity, short-
termmemory loss, baancetrouble, flu-likesyndrome, chronic fatigue, joint pain, and gastrointestinal upset.
He gstated that this condition is now an accepted syndrome with a definite and common set of allments or
symptoms. However, he conceded that the symptoms do have other causesthan toxic exposure. Dr. Rea
based his conclusionregarding Claimant’ s toxic exposure on Claimant’ s salf-reported history that he was
dationed within the nerve gas plume without a mask or protective suit. He aso based his diagnosis on
Clamant’s self-reported information that he was in parts of Saudi Arabia where dead animds with no
wounds werevisble. Dr. Reaadded that Claimant was dso in an area of a SCUD missle exploson the
day after it occurred. He assumed that the missiles had an unidentifiable toxin on them, and that the
Khamisiyah explosion also contained toxins. CX-3, pp. 27-29, 35-36, 38-39.

Dr. Rea stated that he soldly rdied on Clamant’ s pre-employment physica as proof that Clamant
was hedthy prior to the Gulf War. He added that the symptoms Claimant complained of, given his age,
were rardly caused by anything other than toxicity. He testified that he relied on other doctors findings
which ruled out some other potentia causes of Claimant’s condition. CX-3, pp. 42-45.



Dr. Reatedtified that he saw no evidence of maingering in Clamant. He stated that the symptoms
that he described were compatible with the kind of symptoms other ill, Gulf War veterans experienced.
He opined that the cause of Clamant’s symptoms was exposure in the Gulf War, and sated that these
symptoms would impair Clamant fromworking. He added that Claimant’ s condition was permanent but
that he could improve Claimant’ s conditionthrough trestment. He stated that heisfamiliar with themedical
research regarding Guif War illness, and that it is compatible with his concluson regarding Claimant’s
condition. He opined that Claimant’ s condition is deteriorating. He stated that he knew that Claimant has
tried to work without any success. CX-3, pp. 19-21, 61.

Dr. Rea outlined a treatment program for Clamant in order to improve his condition. Firgt,
Claimant would be taught massive avoidance of toxins in everyday life. Second, he would be givenahigh
nutrient trestment intravenoudy and ordly, consgting of vitamins, minerds and lipids. Third, he would be
giveninjections for the substancesto whichhe has become secondarily sensitive. Fourth, hewould do heat
thergpy. Findly, he would be given immune boosters. CX-3, pp. 60-61.

Franciscol. Perez, Ph.D.%

Francisco Perez tedtified that heisaboard-certified dinica psychologistand neurologist. He added
that he is also board-certified in pain management and disability assessment. He dated that as a
neuropsychologist, he has the additiona training to evaluate behavior and cognitive problems that are
associated with brain disorders. RX-25, pp. 4-7.

Dr. Pereztestifiedthat hereviewed Clamant’ srecordsand persondly examined himon September
26, 2000. He stated that this examinationtook gpproximately an hour and a haf, and that Claimant spent
the remainder of the day in testing with a psychometrician. Dr. Perez stated that he knew that Claimant
reported he had Gulf War Syndrome. He added that he did not claim to be a specidist in Gulf War, nor
has he testified before Congress ontheillness. Dr. Perez aso sated that dthough he has not trested any
patients for Gulf War Syndrome, he hasevauated veterans of the Gulf War with symptoms. He testified
that he found no evidence of abrain disorder in the two individuas he examined prior to Claimant. Dir.
Perez added that he also reviewed Dr. Didriksen's report. He stated that during the interview, Claimant
was difficult to interview and perceived him as “the enemy.” He added that Claimant was nonresponsive
to many of his questions. Dr. Perez dated that the objectives of his investigation were to look for any
symptoms of brain disorder and examine Clamant's psychologicd presentation. He stated that
psychologicd testing reveded that Claimant exhibited evidence of a“borderline persondity festure” He
stated that this type of individud tends to blame others for problems, exaggerates symptoms, and uses

The report from Dr. Perez is reproduced as RX-17. This evidence has been considered by
the Court in conjunction with Dr. Perez' s deposition and will be referred to in the body of the opinion
to the extent it adds to his testimony.
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symptoms to manipulate others. Dr. Perez stated that the most important component in this assessment is
that Clamant has done extensve research for amedica explanation for his symptoms and developed a
belief system that he has these symptoms. RX-25, pp. 7-16, 37-39.

Dr. Perez opined that Claimant’ s borderline personaity condition pre-dated his employment
with Respondent. He stated that this pattern of behavior is normaly established in the late teen years and
ealy 20's. Dr. Perez added that Claimant’s drug seeking behavior would be indicative of this type of
condition. He affirmatively ruled out exposure to any toxins that menifest as brain disorders. He added
that the scores on Claimant’s tests were Smilar to an advanced Alzheimer's patient. He dtated that if
Clamant’'s scores were accurate, he would not have been ale to hold a smple conversation during an
interview. RX-25, pp. 83-87, 91.

Dr. Perez dtated that he discovered severd inconsstencies in Claimant’s testing results that
indicated Clamant was exaggeraing his symptoms. He stated that in a period of sx days, Clamant’s
memory test resultsfdl fromborderline/low average with Dr. Didriksento severdly impaired. withhim. He
added that this was inconsgtent with the activities, such as picking stocks, that Claimant reported he
engaged in. He opined that these discrepancies, in conjunction with Claimant’ s performance at the clinic
in Stony Brook, New Y ork, indicated that Clamant was doing poorly on purpose. Dr. Perez also stated
that since the tests for Dr. Didriksen were performed so closein time to his own, there should have been
evidence of a“practice’ effect. Asaresult, Clamant should have done better the second time. RX-25,
pp. 27-31, 80.

Dr. Perez opined that severa of Claimant’s symptoms, such as his claimed deep disorder, could
be attributed to psychologica conditions and non+ medicd in nature. He stated that he only had a few
medical records prior to the Persian Gulf War, but stated that some of these records indicated a possible
Hepatitis condition, which could cause a person to experience fatigue or insomnia. RX-25, pp. 49-54.

Dr. Perez stated that there was no evidence in either Clamant’s neuropsychologica tests or
Clamant’s history to support any type of organic brain disorder. He dtated that he arrived a this
concluson by using a systematic theory to arrive a a “differentid diagnosis” He opined that it was
essentid to look at the testing, Claimant’s personality assessment, and Claimant’s records in order to
accurately determine whether thereis an impairment. He stated that he reviewed Dr. Nancy Didriksen's
report regarding Claimant. Dr. Perez added that shewasnot board-certified. He stated that in someways,
her testing was amilar, but thet she had afundamenta flaw in her methodology. He testified that she did
not performany specific testslooking at persondity or psychologicd factorsin psychologica function. He
stated that this was the required approach to doing a neuropsychologica evauation. He added that a
neuropsychologist is not able to determine acause and effect rdationship. Dr. Perezadded that Dr. Rea's
method of “brain mapping” was not fully accepted as a diagnostic procedure by the American Academy
of Neurology. Hegtated that Dr. Redl s conclusionsregarding Claimant’ sbehavior would not be supported
by a “brain mapping” procedure. He added that the SPECT scan’ s validity as adiagnostic tool has not
been established. Dr. Perez opined that one particular type of test would not indicate toxic exposure, and
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that al of the diagnostic studies must be considered together. RX-25, pp. 16-26.

Dr. Perez tedtified that dthough it was difficult to evauate the extent of toxic exposure ten years
after the Gulf War, there were specific events during that period which could indicate toxic exposure. He
stated that Claimant’ spre-war performance and educationd achievementswould indicate at |least average
or above average mentd capabilities. He stated that Claimant’s myriad of menta symptoms were not
gpecific to Gulf War Syndrome, and could be indicative of a psychological disorder. He stated that
Clamant’ smedica recordsindicated instancesof irritable bowel syndrome prior to Clamant’ semployment
in the Gulf. He added that one of the common symptoms for this condition isfatigue. He adso stated that
the medica records showed that Clamant engaged in “drug seeking” behavior during his employment,
consistent with his assessment of a borderline persondity disorder. RX-25, pp. 43-46.

He stated that he agreed with Dr. Fiest's evaduation that Claimant may suffer from amanic
depressveillness amedical illnessthat manifestsin psychiatric symptoms. He opined that theillnesswould
explain some of Clamant’ ssymptoms. He stated that athough Claimant complained of multiple symptoms,
these complaints were non specific to any particular illness. His ultimate concluson was that Clamant’s
symptoms were vague, non-specific, generd, non-diagnostic, and could be explained by psychologica
factors. RX-25, pp. 54-60.

On cross examination, Dr. Perez tedtified that he performs several examinations for insurance
companies per month. He stated that his office performs examination for both claimants and defendants.
He edtimated that his examinations for claimants condtituted about 40% of the potentid litigants. He stated
that 25% of his practiceis doing examinationsfor litigation. Dr. Perez dated that some of the medications
Claimant took are chemicals that can produce brain disorders, but that there is absolutely no evidence of
abrain disorder in Clamant’s case. RX-25, pp. 60-73.

Gary K. Friedman, M.D.”

Dr. Gary Friedmantestified that he isaboard-certified ininterna medicine, preventativemedicine,
occupational medicing, and board-digible in pulmonology. He stated that he was the Director of
Occupationa and Environmental Medicine at the Universty of Texas Medica School. Dr. Friedman
added that he established the Toxic Fumes Center to treat inhdation injuries from poison gas and fumes,
and is currently an assstant dinicd professor at the school. He tedtified that he trested a large civilian
population exposed to poison gases and neurctoxins and participated in government seminar's regarding
toxic exposure at the request of the Pentagon. Dr. Friedman added that he treated and Studied firefighters

"The medical report and records from Dr. Friedman and the Texas Occupational Medical
Ingtitute are reproduced as RX-18. This evidence has been considered by the Court in conjunction
with Dr. Friedman’s deposition and will be referred to in the body of the opinion to the extent they add
to histestimony.
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exposed to ail wel smoke in Texas and was asked to present his findings at the CDC Desert Storm
technology conference. He stated that Mr. Adair’ s firm sent gpproximatdy twenty-eight of itsfirefighters
to the Persan Gulf, and he either examined or treated most of them. He added that he was also asked to
examine certain veterans by the Department of Veterans Affars. Dr. Friedman stated that Claimant was
the only individud he examined in

connection with Gulf War litigation. He stated that he reviewed medica recordsfor one other individua,
but did not personally examine the individual. RX-26, pp. 7-15.

Dr. Friedman testified that he examined Claimant on October 10, 2000, and reviewed extensive
records regarding his case. He stated that there were very few medical records pre-dating the Gulf War.
He added that he aso reviewed the numerous articles submitted & the formd hearing in this case.  Dr.
Friedman stated that he referred Clamant to both Dr. Francisco Perez, a psychologigt, and Dr. Joseph
Spindler, a rheumatologist.  He concluded that after reviewing their findings, as well as his own, that
Clamant did not have Gulf War Syndrome. Dr. Friedman testified that thereisno known cause or asingle
definitive cause for Gulf War Syndrome. Dr. Friedman assgned Claimant adiagnoss of a psychologica
or psychiatric disorder. He opined that there was no organic disease. Dr. Friedman stated that he was
aware of the CDC case ddfinitionof Guif War IlIness, but opined that it did not apply to Clamant. RX-26,
pp. 16-21, 65, 71, 76.

He tedtified that Clamant reported a multitude of complaints, which Dr. Friedman found to be
vague and varied. He stated that some of the complaints were those that might be seen with Gulf War
Syndrome, while others were not commonto theillness. He concluded that none of the symptoms could
be substantiated on physicd examination. Dr. Friedmanstated that there were teststhat could be done to
rule out these symptoms. He explained that fatigue, one of the symptoms in this case, can be cause by a
low red blood count. Dr. Friedmanstated that Clamant would not alow himto performany blood studies
in order to further explore this symptom. He added that he examined Claimant’ sjoint areas for sweling,
heet, or deformity, and found nothing that would cause joint pain. Claimant would not permit any type of
additiona arthritis diagnogtic tests to be performed. Dr. Friedman stated he did have some evidence that
gmilar tests had been performed in the past and were normd. He added that a physicd examination
revealed no evidence of skin rashes. Claimant’s eectrocardiogram showed norma heart function. Dr.
Friedman dso stated that pulmonary function tests, even though Clamant was uncooperative, showed
norma function. Heopined that Claimant’ scomplaintsof dry eyesiscompletely incons stent with exposure
to organophosphates. Asfor Clamant’s complaints of musde atrophy, Dr. Friedmandescribed Clamant
as a “specimen of hedth.” He noted no sgnificant weight change over the years in Clamant’s medica
records. Claimant aso complained of having Raynaud’ sdisease, whichthe rheumatologist was unable to
document. Dr. Friedman noted that there was no evidence, upon physical examination, of bleeding gums
or tooth sengitivity. RX-26, pp. 21-31.

Dr. Friedman added that Claimant typed out his symptoms and brought them into the
examination, something he described asanunusua phenomenon. Hisopinion regarding Claimant’ sattitude
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isthat Claimant is helpful when it will promote his case and uncooperative whenit is not advantageous for
him. Dr. Friedman stated that he was aware that Claimant was completely cooperative with the physicians
chosen for him by his own attorney. RX-26, pp. 21-26.

Dr. Friedman opined that Clamant did not suffer from Gulf War Iliness for severa reasons.
Medicdly, Clamant’' s test results were not consstent with Gulf War Iliness. Claimant did not report that
he was exposed to the types of phenomenon that Dr. Friedman had seen in his examinations of Gulf War
Veterans and dvilians. Inparticular, Dr. Friedman stated that the oil well firefightersthat he examined from
Kuwait were exposed to high leves of benzene, while there was only a minima amount of benzene
detected in Riyadh. Additiondly, the benzene tests performed on Claimant by Dr. Reareveded normal
benzenelevels. Dr. Friedman added that Claimant would not permit these tests to be performed by his
office. He opined that some of the medications Clamant listed on hisrecords were aso probably causing
some of his symptoms. Dr. Friedman added that he disagreed with Dr. Hyman's methods of treeting his
patients, and opined that histheoriesinvaving the causes of Gulf War Syndrome were unsubstantiated. He
dated that the continuous antibiotics administered to Clamant had side effects, which could cause some
of the reported symptoms. Dr. Friedman added that Dr. Rea prescribed a drug, tryptophan, which has
known side effects of muscle pains, fatigue, and skin conditions. He added that this medication would
cause periphera neuropathy, which would explain Clamant’ stingling of hishandsand feet. He stated that
some of the medications that Claimant has used or ordered himsdf have known adversereactionswitheach
other. RX-26, pp. 27-37, 46-48.

After examining Clamant’'s pre-employment physica, Dr. Friedman noted that Claimant denied
taking any medications, having persstent headaches, or taking medications. He noted that Claimant’s
records after the Guif War, dated March 12, 1992, a so show that Clamant denied any medical problems.
He concluded that Claimant has an extensive history of being inconsistent in his gpproach to doctors and
questions regarding his hedth. RX-26, pp. 60-62.

Dr. Friedmanlisted severa other medicationsthat Clamant reported taking, whichhave side effects
gmilar to the symptoms Claimant aleged. He added that Claimant refused to disclose some of the sources
and manufacturers for these medications.  Dr. Friedman concluded that each drug onthe lig, identified as
deposition exhibit 3, has a Sde effect for at least two or more symptoms that Claimant complains of. Dr.
Friedman stated that dthough there were few medica records pre-dating Clamant’ s employment with
Respondent, there was some evidence that Clamant had pre-existing problems both with memory,
concentration, and his headaches. He added that there isafamily history for most of Clamant’s primary
complaints, such asjoint pain, irritable bowd syndrome, anxiety, chest pain, and dlergies. He stated that
theseconditions have not been diagnosed in Claimant, but that the evidenceindicatesastrong family history
of these conditions. RX-26, pp. 52-54.

Dr. Friedman was questioned regarding severad medica reports and documents on Gulf War
Syndrome. He agreed that organophosphates were used in insecticides, but disagreed that their mere
presence could cause symptoms found in Guif War lliness. He stated that these studieswerenot conclusive
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on the issue. He added that the studies regarding industria low dose sarin exposure would not be
andogous to a setting in the events following Khamisyah. Dr. Friedman opined that exposure to both
organophosphate insecticides with low level sarin, might have a short-term cumulative effect. He stated
that symptoms, such asinability to concentrate, memory problems, and deep disturbances, would require
amuch higher leve of organophosphate exposure than what Claimant was exposed too. He added that
the studies on exposures concluded that even delayed symptoms from sufficient

or repetitive exposure to organophosphates would manifest within four to twenty one days. RX-26, pp.
79-82.

Dr. Friedman stated that he was unable to run any type of SPECT scan on Claimant, because it
would have been meaningless given the amount of antidepressants he was taking. While discussng some
of the sudies performed inthis area, Dr. Friedmanemphas zed thefact that the veterans reporting Gulf War
IlIness were actudly located in combat areas during the Gulf War, whereas Claimant was not. On cross
examination, Dr. Friedman conceded that he could not personally presume to know what potential
exposures Clamant had in the Gulf, if any, but did state that his findings were not consstent with toxic
exposure. RX-26, pp. 83-115.

Dr. Friedman agreed that there seemed to be a higher rate of illnesses reported among people
withinthe nerve gas plume from Khamisyahduring the fighting. He added that the numbersof illnesswere
sgnificantly lower for people not directly in Khamisyah. He stated that Claimant expresdy disclaimed
being inany areaswherethere had been air raids, bombing, or SCUD attacks. Dr. Friedman agreed with
the theory that some individuas have a genetic susceptibility to organophosphates, but stated that Claimant
did not possess this Sgnificant degree of susceptibility. He pointed out that statisticaly 40% of the
population have the same type of genotype as Claimant, and that presumably more individuds in his camp
likehimwould have manifested symptoms. He added that the paraoxonase productionrate was reported
inconggtently with Claimant, further diminishing the rdigblity of the tests. RX-26, pp. 116-141.

Edward Sidney Hyman, M.D.2

Dr. Hymantestified by depositionthat he practicesininternad medicine. He stated that heintended
to present a paper on a government-funded study regarding Gulf War Syndrome and its treetment. He
stated that he treated about fifty-four individuas who spent time in the Persian Gulf during thewar. Dir.
Hyman tedtified that he first examined Claimant on January 30, 1998. He stated it was his understanding
that Clamant was in good hedlth prior to working in the Persan Gulf area. Dr. Hyman described his

8The available medical reports and records from Dr. Hyman's study are reproduced as CX-2.
This evidence has been considered by the Court in conjunction with Dr. Hyman's deposition and will
be referred to in the body of the opinion to the extent it adds to his testimony.
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researchas congsting of developing asuccessful treetment for Persian Guif Syndrome. CX-5, pp. 17-27.

Dr. Hymanexamined and treated Clamant on March 6, 1998 through March 23, 1998 as part of
hisstudy. He stated that he knew Claimant had not served in the military, but did not know exactly what
Claimant’s job was in the Persian Gulf. He added that he assumed Claimant wasin Saudi Arabiaduring
the actud war. Dr. Hyman also sated that he was not told of any particular exposures which might have
been harmful to Claimant. Dr. Hyman testified that he reviewed Claimant’s medica records from 1995
and 1996, which focused mainly on Claimant’s sinus problems. He testified that Claimant was assessed
in Stony Brook New Y ork, and that he used the dataresultsfromthe project in his own study. He Stated
that Clamant volunteered for the study following a presentationgivenin Atlanta, Georgia. He added that
this presentation was given sometime before January, 1998. Dr. Hyman tedtified that prior to his
participation in the study, Claimant was required to send aurine sample by mail to his office. Dr. Hyman
notes that Claimant was classified as a thirty-Sx year old Desert Storm veteran. Claimant reported that
hisfatigue beganin 1991, withshort termmemory loss occurring in 1992 and 1993. He added that anxiety
followed dongwithsnusinfections and periodic tachycardia. Dr. Hyman stated that Claimant wastaking
numerous medications. He added that Claimant had no known dlergies, but took medicationsfor dlergies.
CX-2, p. 62, CX-5, pp. 45-46, 54-58, 69-73.

Dr. Hymantegtified that Claimant’ ssymptomswere competible withthosehehad seenin other Guif
War veterans. He stated that he had to approve the candidates for his sudy as having suffident findings
of certain symptoms. He gave a 95% probability that Claimant’s symptoms were caused or related to
something that he was exposed to during the Persian Guif War. Dr. Hyman stated that Claimant exhibited
a genotype of a certain germ in Saudi Arabia that may have contributed to his illness. He gave his
conception of Gulf War 1liness as a manifestation of a disease occurring due to bacteria He stated that
the symptoms Claimant complained of were confined specificaly to thistype of disease, including cluster
headachesand joint pain. He added that he treated approximatdly fifty-eight patientsfor Guif War illness.
Dr. Hyman opined that Gulf War illness was different from exposure to sarin gas or smoke disease,
because the clinical patterns weredifferent. He opined that dthough Claimant’ s conditionimproved a the
four-month point in the sudy, he was not able to afford smilar medications after the sudy. Dr. Hyman
stated that Clamant reported suffering a relgpse when he went off of the medication. He stated that the
funding for the sudy was not for continudly treeting the sick veterans. He added that he did not believe
that Clamant was totaly disabled, and that he could have sgnificant improvement through intense
treetment. Dr. Hyman opined that Claimant would be fit to do some type of limited manud labor. CX-5,
pp. 36-45, 76-77.

Dr. Hymannoted that Clamant experienced right frontal headaches. His eyes appeared to be dry
and red with swollen lids. He reported a sinus infection with no symptoms detected in the glands.
Clamant’ sGl testswere negative. Dr. Hyman noted that Claimant reported minima rashessince hisreturn
from the Saudi Arabia. He added that Claimant’s skin was clear except for a few tiny pustules. An
electrocardiogramwasnormd. Dr. Hymanopined that Clamant had the Desert Storm syndrome, but that
it was only mild inseverity. Hissecondary diagnosiswasindolent gram postive bacteremia, chronic fatigue
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syndrome, memory loss, and “ other complaints.” Dr. Hyman reported that the patientsin this study were
randomly selected for treatment, and that Claimant was one of those patients. He noted that Claimant was
given an intravenous infusion of vitamins and antibodies.  Dr. Hyman's discharge diagnosis was indolent
bacteremia, polymyadgiarheumatica, §ogren' s syndrome (dry eyes), recurrent fever, and regiond dopecia
related to Desert Storm IlIness. CX-2, pp. 63-66.

Dr. Hyman testified that without trestment, Claimant’ s conditionmight or might not get worse. He
stated that every time Clamant gets some sort of treatment, his conditionseemsto improve. He added that
some of the medications Clamant took on his own were ingppropriate for his symptoms. He diagnosed
Claimant’ s condition as systemic coccal disease. He conceded that some types of this bacteriaare fairly
common in the United States' population. He added that he associated Claimant’s bacteria with the
Pergan Gulf, because Clamant becameill while he was there. He took Claimant for the study based on
his self-reported symptoms. Hereported that after Claimant’ s hospitalization and trestment, Claimant said
that he was subjectively fedling better. Dr. Hyman stated that his urine (whichwastested onaserid basis)
looked better also. He added that Claimant returned May 18-22, 1998, in order to get one week of
antibictics a hisoffice. He dated that he was not specifically aware of what cognitive problems Clamant
had . CX-5, pp. 47, 83-84, 88, 105-106, 110, 120-121.

2. REPORTS & RECORDS

Pre-Employment Physical

Clamant was given aphysicd prior to hisemployment with Respondent. The pre-employment
physical was given on August 8, 1989. Dr. Mark E. Wiltshire examined Claimant on that date and
determined that Claimant had anormal physica examination and wasin good hedlth. Claimant disclosed
that he did experience snus problems and had afamily history of arthritis. The subsequent report with the
completelaboratory testing, dated October, 1999, noted that Claimant exhibitedno sgns of chest diseases
or communicablediseases, suchas Tuberculosis or Mdaria. No hedth problemswere noted. RX-11, pp.
1-2; CX-1, pp. 1-15.

State University of New York Health Sciences Center, Stony Brook, N.Y.

Records from the Center indicate that Claimant was a participant in a government-funded
study on Gulf War Iliness. Claimant was randomly salected to receive trestment. The records State that
of thefirgt 18 patients trested inthe study, 13 improved dramatically. The records note that the civilians,
including Claimant, were less respongve to trestment than military personnd.
CX-57, pp. 3-4.

Records show that Clamant was first examined on February 18, 1998 with afour month post-
treatment reevaluation on July 15, 1998. At the post-treatment evauation, Claimant reported that he
improved 50% generdly, and improved as to his fatigue. He reported that his thinking was not as
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improved, but that he had a better outlook onthings. He noted that hisjoint pain wasstill amgor problem,
and was becoming worse in hishand. CX-57, pp. 4-6.

Clamant filled out a screening questionnaire on February 19, 1998, prior to participating in the
study. The form indicates that Clamant was identified in the sudy by hisinitids and a patient number in
order to preserve the integrity of the sudy. The form submitted was for patient number 37. Thisform
notes that Claimant reported that he had been discharged from the U.S. Army, and noted that he was a
regular member of the army whenhe was deployed to the Persan Gulf. Claimant aso noted that he was
exposed to ail fire smoke duringthe war. He gave hisdate of deployment as November, 1989 to January,
1992. Clamant aso underwent a neurologica evauation, dated July 14, 1998, which indicated no
abnormalities. CX-57, pp. 11-12, 24-30.

On Jduly 14, 1998, Claimant aso filled out a find evauation packet in which he disclosed that he
experienced headaches gpproximately two to three times per week, which were relieved by over- the-
counter medication. Additionaly, he disclosed that he till did not have norma bowe habits, but did not
have diarrheaanymore. His skin was reported as norma. CX-57, pp. 32-33.

Vinndl Corporation, Medical Department and Riyadh Medical Center

Records from Respondent’ s medica center show that Claimant missed four daysin 1989 due to
illnessinjury. RX-11, pp. 4-6. These records indicate that Claimant was on sick leave for two days in
1990. RX-11, pp. 23-24. He was granted two weeks off for recuperation and took fourteendays sick
leave in connection with his broken arm from January 25, 1991 to February 7, 1991 for his broken arm.
RX-11, p. 27.

Clamant was seen by Dr. Ammari at the Riyadh Medica Center on January 4, 1990. Dr.
Ammari’ sdiagnosiswasthat Clamant suffered from cluster migraines, whichwerenonresponsivetoindera
and andgesics, aswdl asirritable bowel syndrome. He complained mainly of neck pain. A follow-up x-ray
and upper Gl examination yielded norma results, and he wastreated by physiotherapy for five days. RX-
11, pp. 9-12, 15-16.

Claimant was seenfor gestrointesting difficulties in February, 1991. The upper Gl tests, takenon
February 9, 1991 showno evidence of mafunctionother than possible early diverticuli formation. Claimant
was seen a the Riyadh Medica Center on March 3, 1991 complaining of post-fracture muscle atrophy
in hisright forearm. He was treated by physiotherapy for ten days. RX-11, p. 25.

Clamant wasreferred to Al-Hammadi Hospital in October, 1991, complaining of pain to the right
testis. The physcian noted no urinary symptoms. The examination report indicated that the areawasin
good generd condition. He was given Cefuroxim for one week. RX-11, pp. 37-39.

Vinnell Corporation Medical Dispensary
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Records from Respondent’s Medica Dispensary show that Clamant requested medication and
trestment numerous times over the course of his employment. InNovember, 1989, records indicate that
he complained of nausea, cluster headaches, and irritable bowel syndrome. He disclosed a history of
cluster headaches and requested a special food alowancewithno medical necessty. RX-12, p. 1. These
recordsindicatethat in January, 1990, Clamant complained of cluster migrainesand stated that he required
anti-depressant thergpy. Theexaminer noted that Claimant complained of multiple somatic complaintswith
astrong tendency for sdf-diagnosisand sdlf-treatment. Helater requested oxygen therapy for hismigraines
and brought Percodan with him from the United States. Claimant requested Vdiumonoccasion. A note
on January 10, 1990, indicated that Claimant was visiting the dispensary twice a day, and that he had a
marked tendency for psychologica dependence on medications. Dr. Ammari reported that Claimant’s
complaints stayed the same throughout January and that Clamant continued to use self-administered
medications. On January 27, 1990, Claimant requested an anti-diuretic drug to keep his blood pressure
elevated. A notation was made that thisrequest made no medical sense. In February, 1990, the examiner
noted that Claimant complained of irritable bowel syndrome, which was probably induced by Clamant’s
multiple medications. In April, 1990, Claimant was prescribed Zantac. RX-12, pp. 2-7.

Student Health Services, University of Alabama at Birmingham

Records from the student hedlth center, dated April 4, 1989, show that Clamant was seen for
complaintsof chest pain. On the patient questionnaire, Claimant reported no medical problemsand stated
that he had not consulted witha physician within the preceding five years. He reported that he wastaking
no regular medications, nor did hetake any inthe past. Claimant reported that he had no family history of
illnesses. A physica examination reveded that Claimant’ s skin, teeth, nose, lungs, and chest were normal.
The examining physician noted that Claimant’s muscle strength appeared to be normd. RX-13, pp. 1-5.

Claimant was aso seen on March 9, 1992 at the Student HealthCenter. A physcd examination,
performed by Dr. Franklin Murphy, revealed that Clamant’s skin, teeth, nose, lungs, and chest were
normd. Dr. Murphy noted that Claimant’ s muscle strength appeared to be normal. He was subsequently
seen on August 3, 1992, complaining of chest pain whenever he exerted himsdlf. The physician notes no
family history of cardiovascular disease. Test results performed on that date showed normal lung and chest
function. RX-13, pp. 13-14.

Records of Charles Boackle, M .D.

Claimant was seen by Dr. Charles Boackle on numerous occasions between June 29, 1992
and December 30, 1993. On June 29, 1992, Clamant initidly complained of abdomind pain, headaches,
and nausea that he attributed to stress. He self-reported ahistory of cluster headaches, diverticulosis, and
anxiety/depresson. Recordsindicatethat Claimant reported problems concentrating, pal pitations, chronic
tinnitus, alergies, muscle cramps, and cold feet and hands. Claimant reported that he had taken Buspar
for two months. RX-14, p. 4, CX-2, p. 6.
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Dr. Boackl€e' sassessment was a probable irritable colonand probable mitra vave prolapse. The
July 13, 1992 records indicate that Clamant ill reported problems with concentration and motivetion.
Dr. Boackle subsequently diagnosed him with probable depression and prescribed a trid period with
Prozac. Clinic notesindicate that Clamant was concerned that he might have Attention Deficit Disorder.
RX-14, pp. 5; CX-2, pp. 6-7.

On December 16, 1993, Claimant was seen for complaints of chest pain, tenderness of the
genitdia, and bilaterd knee pain. A physca examination reveded that Clamant's chest function was

norma withno tenderness and normal heart function. Dr. Boackl€e' s assessment wasthat Claimant’ s chest
pain was atypica given that his EKG wasnorma. RX-14, pp. 8-9; CX-2, pp. 8-9.

Norwood Clinic
Department of Internal Medicine and Ophthalmology Department

On November 22, 1995, Clamant was seen by Dr. Marc Michdson in the Ophthamology
Department complaining of cluster headaches and chronic snus infections. In March, 1996, Claimant
complained of occasond blurrinessin hissght and opined that this could be caused by dryness. CX-2,
pp. 23-28.

Clamant was seen by Dr. G. Bryan Dewees, 111 at the Norwood Clinic on May 22, 1996.
Clamant’ schief complaints were ssomach and joint pain. Clameant reported that he had pain and sweling
in his hands, feet, and |eft shoulder. He reported dlergiesto pollen and dust. Claimant reported that his
mother had arthritis and took Naprosyn. He also reported that his mother had an anxiety syndrome,
accompanied by chest pain and tendon. A physica examination reveded that Claimant was well-
developed and normd. Claimant’ sskinwasdescribed asnormal. Dr. Deweesnoted that thelatera flexion
of the cervicd spine wasreduced. Clamant’ sleft shoulder wasdightly limited in movement. Claimant was
seen on severd other occasions withamilar complaints. Dr. Dewees noted that Claimant exhibited grade
1 ogteoarthritic changes of the hand joints and bilaterd tenderness. His assessment was polyarthralgias,
burgtisin the left shoulder, metatarsdlgia, and dlergies. Dr. Dewees reported that he wanted to rule out
irritable bowe syndrome. Upon further testing of Claimant’ s joints, no radiographic abnormdlities were
identified. RX-15, pp. 5-6, 16-18; CX-2, pp. 38-42.

In October, 1997, Claimant was seen at the Ophthamology department for the same complaints.
He added that his eyes were sore to touch, and that he had arthritis, joint pain, and fatigue. A progress
report, dated July 7, 1998 indicates that Clamant was il complaining aboout hiseyesbeing extremely dry.
This progress note indicates that Clamant had Gulf War Syndrome.  Additionaly, puncta plugs were
inserted into Claimant’s eyesin order to relieve the dryness. CX-2, pp. 33-34.

Biomed Medical Center
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Notes from this center indicate that Clamant was seen on January 20, 1997 and May 7, 1997.
He complained of fatigue, anxiety, depression, joint pain, and muscle faigue. The examiner noted that
Clamant had osteoarthritis, both generaized and severe, dong with fibromyagia. CX-2, pp. 57-60.

Recordsof Fredric W. Feist, M .D.

Dr. Fredric Feist, psychiatrist, examined Claimant on May 29, 1996 and prepared a report
following this examination. Claimant described himsdlf as having anxiety with depression, irritable bowe
syndrome, and joint problems. He disclosed afamily history of arthritis, GI problems, and anxiety. Dr.
Feist reported that Clamant has had problems since he was fourteen years old and has had trouble
concentrating since high school.  Claimant disclosed taking medications from his family doctor including
Buspar, Xanax, and Prozac. Claimant reported working in Saudi Arabiafrom 1989 to 1992, and added
that he “fet miserable’ while workingthere. Dr. Feist prescribed Depakote, which was later replaced by
an anti-depressant, Effexor. On July 1, 1996, Claimant reported that the medication made him unable to
deep and nauseous, so Dr. Feist changed the medication to Prozac, Desyrdl, and Buspar. Clamant was
last seen on September 18, 1996, where he related that he wastaking the Prozac, but had trouble deeping.
RX-16, pp. 1-2; CX-2, pp. 34-36.

Dr. Feid’s Axis | diagnods was cydothymic disorder and generdized anxiety disorder with
depression. His Axis Il diagnosis was to rule out avoidant persondity disorder. He listed stressors as
Claimant’s health problems and occupationa stress. RX-16, p. 3; CX-2, pp. 34-36.

Records of Joseph S. Spindler, M .D.

Dr. Spindler, rheumatologist, examined Claimant on September 27, 2000. Claimant reported
swollen eyelids, dry eyes, cold hands and feet, anxiety, bloating, poor deep, lack of appetite, weakness,
mental dullness, multiple joint aches, poor coordination, painful feet, occasiona rashes, numbness and
tingling, general malaise, and fatigue. Dr. Spindler examined Claimant and reviewed his medical records
up to that date. He noted that athough Claimant was cooperative on the physicad examination, he would
not consent to laboratory evaluaionor x-rays. Claimant reported that he had enough lab work and x-rays
taken and did not fed that it would contribute anything to his diagnoss. He noted that Claimant had a
tendency to diagnose and treat himsdf. Dr. Spindler opined that Claimant’s current condition was
compdible with irritable bowel syndrome, depression, anxiety, and dry eyes. He dtated that treatment
should be directed at both achieving control of gastrointestind pathophysiology and searching for an
underlying psychologica or socid factor that would contribute to his condition. Dr. Spindler performed
aliterature search of the Nationd Library of Medicine and concluded that there was no credible evidence
to conclude that the following aetiol ogica factorswould contribute to irritable bowel syndrome — sarin gas,
environmentd toxins, pesticides, depleted uranium, or smokeinhdationfromoil wel fires. RX-19, pp. 1-4.

Report of Nancy Didriksen, Ph.D., Health Psychologist
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Dr. Didriksen’s report notes that she examined Clamant on September 20 and 21, 2000, and
completed a neuropsychologica consultation based on her findings The description and behaviora
observations inthis consultationdescribe Clamant as having norma speech qudity and good posture while
gtting. Dr. Didriksen noted that Claimant’s motor activity was dowed with fair balance during walking.
She added that he was unable to stand on either foot with his eyes closed. Her report describes Claimant
as oriented for place, and person, but not well-oriented as to time. He was adert and cooperative, if
somewhat anxious. CX-4, pp. 2-3.

Dr. Didriksen noted that no fluctuations were observed in the affective sphere. Clamant’smood
was reported to be dysphoric, depressed, and angry. She reported that the affect appeared restricted but
was generdly appropriate to stimuli at al times. She noted that no disorders of thought were immediately
apparent. Claimant reported fluctuating neurocognitivedeficits. He reported primary stressorsto beillness
and disshility. Claimant reported joint pain and anxiety during the evauation as well asadight headache.
Dr. Didriksennoted pain behaviors during movement. She concluded that Claimant put forth hisbest effort
with no evidence of maingering. CX-4, p. 3.

Claimant reported his primary complaints to be fatigue, joint pain, headaches preceded by sinus
infections, neurocognitive defects, §ogren’ ssyndrome, Reynaud' ssyndrome, mycoplasma, and numbness
inhandsand feet. He reported numerous other symptoms on the Physical Symptom Checklist. CX-4, p.
4,

On the Psychological Symptom Checklist, Claimant noted irritability, negation of joy, ingbility to
copewithdaily stressors, difficulty getting started inthe morning, fedings of being loved or unlovable, free-
floating anxiety, loss of control, and mood swings. He reported hisfedings of sressasan 8 ona0to 10
scale. Clamant reported that his balance and coordination problems included unexpectedly dropping
items, as well as reaching for objects and missing them. On the neurocognitive symptom checklist,
Clamant reported decreased attention, concentration, immediate and short-term memory loss and
comprehension, confusion, and occasiona expressive and receptive speech difficulties. Claimant reported
his past medica history as being in generd good hedlth, both mentally and physcaly, throughout his life
Hedated that he initidly experienced diarrhesa, gas, and bloating while serving in the Perdan Gulf, but the
symptoms were controlled with Zantac. He listed his current medications as Placidyl, Ambien, Chlord
Hydrate, Imitrex, Tylenol, and aspirin. CX-4, pp. 4-6.

Dr. Didriksena so reviewed Clamant’ smedica records. Theserecordsincluded Clamant' spre-
employment physicd, the records of Dr. Boackle, Universty of Alabama Student Health Services, Dr.
Michelson, Dr. Feist, Dr. Dewees, Dr. Hyman, and the Ingtitute of Molecular Medicine. She aso
adminigered a battery of tests. She concluded that Claimant’s age-corrected subtest scores on the
Wechder Adult Intelligence Scale-Revised ranged from low-average to high-average. Claimant scored
a thelowest limit in numerica reasoning, problem solving ability, short-term, concentration and auditory
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sequencing. He scored inthe high-average rangeinlong term memory, genera retention of information, and
generd learning ability. He scored at the population mean in the ability to observe inconsstencies and
attentionto details. Hisverbd 1Q fdl in the average range and exceeded forty-seven percent of his peers.
His performance 1Q score of 88 fell into the low-average to average range and exceeded twenty-one
percent of hisage peers. Dr. Didriksenopined that the difference between his verba and performance 1Q
was sgnificant but not necessarily abnormal. CX-4, pp. 6-8.

After comparing these scores to Claimant’s age, sex, and educationa peer group, Dr. Didriksen
concluded that his IQ scores and the mgority of his subtest scoresfdl into the impaired range. She noted
that he was most impaired in attention, concentration, numerical reasoning, visud sequencing, and
perceptua -motor learning. CX-4, pp. 7-8.

Clamant’s scores on the Wechder Memory Scae 11 ranged from borderline to low average.

She noted that incidenta memory deficits were gpparent.  She noted that Claimant’s scores on prior
neuropsychol ogica evauations were within normal limits, but she could not compare themwiththe present
scores because different instruments were used.  She added that thistest is used in a core group of tests
to detect sengtivity fromneurotoxic effects. Dr. Didriksen concluded that Claimant’ s score on the Generd
Neuropsychologica Deficit Scale during the Halstead Reitan Neuropsychologica Test Battery indicated
moderate impairment of brain-related abilities. She stated that the mgority of patients exposed to
neurotoxic substances scored in the mildly impaired range. She noted that three of the five most sendtive
indicators of impairment fel into the severely impaired range, and the remaining two fdl into the mild to
moderately impaired ranges. CX-4, pp. 10-11.

She noted impairment in al measures of generd neuropsychologica functioning of the Halstead-
Reitan Neuropsychological test battery. All measures of sensorimotor/psychomotor functioning fdl into
an impaired range. Additiondly, his scoresindicated dysfunction in both hemispheres. CX-4, p. 12.

In evduating Clamant’s persondity profile, Dr. Didriksennoted that Claimant appeared to suffer
from a strong degree of depression and anxiety associated with physica mafunctioning. She also noted
that a 9gnificant compromise of salf-confidence, self-esteem, and coping ability was suggested. Claimant
appeared not to want to live in his present condition. CX-4, p. 10.

Dr. Didriksenconcludedthat Clamant was sgnificantly impaired onthosefunctionsmost necessary
for effective and efident workplacefunctioning, aswel as effective and efficdent everyday functioning. She
added that Claimant was evauated in an environment relatively free of toxins and under conditions of
reduced stress. Dr. Didriksen noted that Claimant’s test results were consistent with his self-reported
history and congstent with others evaluated by her office after servinginthe PersanGulf. She noted that
Claimant appeared to put forth his best effort a al times with no evidence of malingering. CX-4, p. 10.

Anniston Medical Clinic
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Clamant was seenby Dr. C. K. Jnfor adisability physica onMarch 26, 1999. The doctor noted
that Clamant had multiple complaints induding chronic fatigue, irritable bowe syndrome, back pain,
occasiond chest pan, Sjogren's syndrome, Raynaud’ s phenomenon, fronta headaches, and difficulty
deeping. He disclosed that he was exposed to organic phosphates and Iragi nerve agents. He reported
being told that he had a chemically-induced immunodeficiency. He stated that his mother died of abrain
tumor. A review of Clamant’ ssysemsindicated, inrdevant part, that he had dizzinessand headache and
some evidence of arash on the hands. A physica examination noted that Claimant was well-devel oped,
fairly well-nourished, cooperative, and oriented. Dr. Jn's find diagnods was chronic faigue syndrome.
Dr. Jn opined that it was possible that his immune deficiency was chemicaly induced due to Guif War
Syndrome. Dr. Jn noted that Claimant might dso

be a little psychotic. The doctor noted that it was impossble to pinpoint anything specificaly as to
Claimant’s condition and notes that physicaly, Clamant had no evidence of organic disease. CX-67, p.
2

Clement Furlong, Ph.D., University of Washington, Dept. of Medicine and Genetics

Clement Furlong submitted areport, dated May 16, 2000, onthe genetic susceptibility of Clamant
to toxin exposure. The report indicates that Claimant is a heterozygote. In his report, he opined that
Claimant ismore geneticaly susceptible to Sarin nerve gas and other organophosphate exposuresthanthe
average person. The average person has 630 unitg/liter of paraoxonase activity, and testing reveaed that
Claimant has 980 unitglliter. He stated that Claimant was in the 80" percentile with respect to the
paraoxonase activity. Dr. Furlong opined that Clamant wasinthe ninety-first percentile of the population
with respect to paraoxonase activity. Dr. Furlong noted that Clamant was above average withrespect to
resistance to an exposure to chlorpyrifos oxon and diazoxon. He hypothesized that Claimant would
probably below average with respect to resistance to soman and sarin. CX-68, pp. 3-5.

1. OTHER EVIDENCE

1 MAPS

Respondent submitted several maps of the Persan Gulf War area. The maps were submitted as
RX-1and RX-21 through RX-24. These mapswere marked by both partiesat the formal hearing in order
to identify wherethe various Gulf War battles and air strikes occurred. This Court has examined dl of the
maps in the record and will refer to them in the body of this opinion as relevant.

2. EMPLOYMENT RECORDS

Respondent submitted employment records detaining Claimant’ sjob title, periods of employment,
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vacation time, and rate of pay while with Respondent. RX-5; RX-6; RX-8. These records note that
Clamant was employed in the following postions from his garting date to his contract completion date.
RX-10, p. 16.

11/2/89 to 10/31/90 Senior Ingtructor — Trauma
11/1/90 to 12/31/90 Procurement Assstant
1/1/91 to 12/21/91 Advisr — Curriculum Divisor/Revison

These records dso note that Claimant was away from his post in Riyadh during the following periods of
time. RX-7; RX-9.

%2/90 to 2/15/90 45 days to support a Reconnai ssance Operation

8/9/90 to 8/10/90 2 days authorized leave to Bahrain

8/31/90 to 9/16/90 17 days to eastern province of Saudi Arabia

12/23/90 to 2/28/91 67 days for vacation/home leave and retroactive sick
leave

8/9/91 to 8/12/91 4 days authorized |eave to Dubai

9/12/91 to 9/14/91 3 days vacation in Jeddah, Saudi Arabia

3. PERFORMANCE EVALUATIONS

Performance appraisas from Respondent show that on January 1, 1990, Claimant received a
“good” rating in dl aspects of hisjob performance as a senior indructor in trauma. Thisrating was three
levels below “outdanding” and one leved above “unsatisfactory.” RX-10, p. 1-2. At that time Harlan
Baker, the personnd reviewer, recommended that Claimant be released at the end of the 90-day tria
period. Mr. Baker dated that dthough Claimant was knowledgegble in his area of expertise, he had a
record of “riding the sick book.” He noted that ingtructors must show up to teach the classes. He gave
Clamant's overd| attitude as demanding of supervisory support, thankless when this support was given,
and unwilling to give management support. Mr. Baker, in review of the performance evauation given by
Clamant’s supervisor, assessed Claimant’s productivity as margina. RX-10, p. 3. Attached to this
performance appraisa is a handwritten statement from Claimant, disagreeing with the performance
assessment and claiming that the evaluation was based on persond animosity. RX-10, p. 4.

Another evauation by Claimant’s supervisor, dated April 10, 1990, indicates that Claimant
improved with respect to his attitude. The evauation noted that the supervisor was still concerned about
hisresdud resistanceto authority. This report noted that Claimant’s health continued to play arolein his



25

day-to-day performance. In particular, the report pointed out that Claimant’s prescribed medication
caused himto become margindly functiond while onthe job. Claimant’ ssupervisor recommended periodic
evaluations. RX-10, pp. 7-13.

Clamant’ sduly 25, 1990 evauation indicates that he received “outstanding” to “superior” ratings
in dl aspectsof hisjob performance. RX-10, pp. 13-14. Claimant transferred to an advisory position on
November, 1, 1990 after his offer for continued employment with the indtructor position was withdrawn.
Inthis advisory position, he received both* superior” and “good” ratings inhisevauationon July 27, 1991.
Hisone “good” rating was given in the category of cooperation. RX-10, pp. 20. A subsequent evaluation
on September 24, 1991 notes that Claimant’s revisons for the company contained severd errors and
demongtrated alack of progress. Clamant's supervisor indicates that Claimant became disinterested in
his job after he received his renewa contract. He aso noted that Claimant demonstrated a constant
inability to follow established guiddines and procedures. RX-10, pp. 22-24. On October 28, 1991,
Clamant’'s offer of continued employment was withdrawn. Respondent cited Claimant’s substandard
productivity asthe basis. RX-10, pp. 25-29.

4. MEDICATION LIST

Claimant submitted a typed list containing numerous medications, some prescribed and some over
the counter, that he has taken since returning from the Gulf War area. This Court has consdered this
evidence and will refer to it in the body of the opinion asrdlevant. CX-63.

5. VIDEOTAPE

Claimant submitted a videotape containing clips of the 60 Minutes tlevisonshow on the Persian
Gulf War. This particular show outlined events during the Gulf War and its effect on the individuds in the
Gulf War area. This Court has considered this video as it relates to Claimant’ s case regarding hisinjury

and will discussit in the body of the opinion. CX-66.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The following findings of fact and conclusions of law are based upon the Court's observations of
the credibility of the witnesses who tegtified at the hearing and upon an analysis of the entire record,
goplicable regulations, statutes, case law, and argumentsof the parties. Asthetrier of fact, this Court may
accept or rgect dl or any part of the evidence, including that of expert medica witnesses, and rely onits
own judgment to resolve factud disputesand conflictsin the evidence. See Todd Shipyards v. Donovan,
300 F.2d 741 (5" Cir. 1962). In evauating the evidence and reaching a decision, this Court gpplied the
principle, enunciated in Director, OWCP v. Maher Terminds, Inc., 115 S. Ct. 2251 (1994), that the
burden of persuasion iswith the proponent of therule. The “true doubt” rule, which resolves conflictsin
favor of the dlamant whenthe evidenceis ba anced, will not be gpplied, becauseit violates section 556(d)
of the Adminidrative Procedures Act. See Director, OWCP v. GreenwichCallieries, 512 U.S. 267, 114
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S.Ct. 2251, 129 L.Ed. 221 (1994).

FACT OF INJURY AND CAUSATION

To establish a prima fade dam for compensation, a claimant does not need to affirmatively
establish a connection between the work and the harm.  Section 20(a) of the Act, 33 U.S.C. §920(a),
provides the daimant with a presumption that his injury was causally related to his employment if he
edablishestwo things. Firdt, the clamant must prove that he suffered a physica injury or harm. Second,
he must show that working conditions existed or a work accident occurred which could have caused,
aggravated, or accelerated the injury. See Gencarelle v. Genera DynamicsCorp., 22 BRBS 170 (1989).

1 CLAIMANT'SSHOWING OF A HARM

Thefirg prong of adamant’ s prima fadie case requires him to establishthe existence of aphysica
harm or injury. The Act defines an injury as the following:

accidentd injury or deeth arisng out of and in

the course of employment, and such occupational disease
or infection as arisesnaturaly out of such employment or
as naurdly or unavoidably results from such accidental
injury, and includes an injury caused by the willful act of
a third person directed against an employee because of
his employment.

33 U.S.C. §902 (2).

An accidenta injury occurs when something unexpectedly goes wrong within the human frame. See
Whestley v. Adler, 407 F.2d 307 (D.C. Cir. 1968). Additionally, an injury need not involve an unusud
drainor stress, and it makesno differencethat the injury might have occurred wherever the employee might
have been. See Whestley; Glens Fals Indemnity Co. v. Henderson, 212 F.2d 617 (5thCir. 1954). The
clamant's uncontradicted credible testimony may aone condtitute sufficient proof of physica injury. See
Hamptonv. Bethlehem Steel Corp., 24 BRBS 141 (1990); Goldenv. Eller & Co., 8 BRBS 846 (1978),
af'd, 620 F.2d 71 (5th Cir. 1980).

In this case, Clamant aleges that he sustained exposure to toxic substances while employed by
Respondent during the Gulf War in Saudi Arabiafrom November 2, 1989 through December 21, 1991.
He tedtified that he suffers from rashes, chronic faigue, chronic headaches, joint pain in multiple joints,
muscle pain, chest pain, night sweets, numbness in hands and toes, stomach pain, occasiond inahility to
control bowels or urinary function, chronic congtipation or diarrhea, dizziness, disorientation, extreme
depression, difficulty concentrating, short-term memory loss, chronic moodiness and irritability, problems
handling stress, deep disorders, and sengtivity to chemicas. See TR. 30-41. He clams that these
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symptoms are evidence of Gulf War Syndrome, a chronic, multi-symptom condition.

The Center for Disease Control’s 1998 case definition of “Gulf War lliness’ is, “a chronic muiti-
symptomillness” See CX-7. To have Gulf War IlIness, one or more of the listed chronic symptoms must
manifest for 9x months or more. These list categories are fatigue, mood/cognition (induding fedings of
depression, difficulty remembering or concentrating, feeling moody, anxious, trouble finding words, or
difficulty deegping), and musculoskdeta (symptoms of joint pain, siffness or musde pain). See CX-7.
Clamant dleges that he suffers from symptoms indl three of the CDC’ s categories. He maintainsthat his
these symptoms have manifested both during and since his return from Saudi Arabiain December, 1991,
well over the case definition’ s minimum six-month period.

This Court findsClaimant’ stestimony regarding his physica and menta health problemétic inmany
respects. Theevidence presented by both partiesindicatesthat Claimant displaysan inability to accurately
relate his hedth condition, menta condition, and family history to the various physicians that he has seen
both during and since his employment in the Pergan Gulf. As to his hedth prior to his employment with
Respondent, Claimant tetified that he was in excdlent physica and menta hedth prior to the Guif War.
See TR. 27-30. He disclosed no family history of illness on his pre-employment physicd form, athough
later he reveded that anxiety attacks and arthritis were present in hisfamily. See RX-11; CX-1. Even
after hisemployment with Respondent ended, he continued to inconsstently relay his family history and his
symptoms to physicians. See RX-26; CX-2.

Most problematic to this Court isthat the tendency to be uncooperative and inconsstent isfocused
primarily onthe physcians that Respondent referred hmtofor examination. First, Dr. Friedman noted that
Claimant would not alow himto performany type of blood test for diagnostic purposes. See RX-26, pp.
21-22. Dr. Perez, apsychologist, aso noted that Claimant was uncooperative and specifically stated that
hewas“the enemy.” See RX-25, pp. 7-16. Therecord dso containsevidencethat Claimant’ scomplaints
became more consistent after he attended a conference on Gulf War lliness in 1997, and that Claimeant
began producing atyped list of multiple symptoms onhisdoctor’ svists. See TR. 48-51; RX-26, pp. 21-
31. Therefore, it is evident to this Court that Clamant's testimony regarding his injuries and symptoms
contain mgor inconsgstencies, further diminishing his credibility.

This Court dso finds that the evidence indicates strong evidence of mdingering. Records from
Respondent’ s medicd dispensary indicate that Claimant requested medicationto the point that he needed
tobewatched. See RX-12, pp. 2-7. Throughout hisemployment, he complained of symptomsthat could
not be established through medical teting. See RX-11; RX-13. Dr. Ammari adso noted that Claimant
would request medication which was ingppropriate to treat his claimed symptoms. See RX-12, pp. 2-4.
Although Dr. Ammari did report that Clamant conastently complained of irritable bowel syndrome, he
opined that it was probably induced by Claimant’ s multiple medications that hetook. See RX-12, pp. 2-7.
Clamant was dso described by his supervisor as someone who “rode the sick book.” See RX-10.
Clamant congstently demonstrated this tendency to self-diagnose problems and self-medi cate both during
and after his employment with Respondent. Therefore, this Court findsthat this evidence, when combined
with Claimant’ s tendency to change his symptoms depending on the examining physician, weighs against



28

his credibility. Thus, this Court finds Claimant’s testimony is only credible to the extent that it supported
by the medica evidence in the record.

After congdering the medica records and reports, this Court finds that Clamant does suffer from
a psychologica disorder and physical symptoms of irritable bowel syndrome and chronic headaches.
However, while this Court finds that Claimant does suffer from amenta condition, the medical evidence
indicatesthat it is psychological, as opposed to organic, in nature. Dr. Didriksenconcluded that Clament
suffered from neurocognitiveimpa rment, resulting in adiminished |Q and short term memory loss, anong
other symptoms. See CX-4. However, this Court places determinativeweight on Dr. Perez' sopinion that
Clamant suffersfromanon-organic psychologica condition manifesing inpsychiatric symptoms. See RX-
25. Although Dr. Didriksen has examined many Gulf War veteransin the course of her practice, this Court
findsthat Dr. Perez' s opinion is entitled to grester weight given that heis aboard-certified in both clinica
psychology and neurology.

Asto Clamant’s physica symptoms, he has aufficently provenfromthe medica evidence that he
auffersinjury inthe formof cluster headaches and irritable bowd syndrome. Claimant’s history of chronic
headaches and gadtrointestind difficulty have been consstently reported to the mgjority of his physicians
throughout hisemployment. See RX-26; CX-5; RX-11, RX-14. Hetedtified that he began experiencing
bowel problems while he was in Saudi Arabia, which is supported by the dispensary records and Dr.
Ammari at the Riyadh Medica Center. See RX-11; RX-12. Claimant was aso diagnosed with an
irritable colon by Dr. Boackle and irritable bowel syndrome by Dr. Spindler. See RX-14; RX-19.

Given the medica evidence, this Court finds that Claimant has sufficiently proven that he suffers
fromamentd and physica injury in the form of apsychologicd disorder, chronic headaches, and irritable
bowel syndrome. Claimant reported numerousather symptoms, including chronicfatigue, dizziness, tingling
in the hands and feet, as wdll as cold sengtivity.  These were unable to be sufficiently documented ether
through credible testimony or through diagnostic medica evidence. However, the medical articles
submitted by Clament indicate that Gulf War Syndrome is a chronic, multi-symptom iliness. Therefore,
itisnot necessary that each one of the symptoms Claimant aleges be present. Additiondly, thereissome
evidenceto indicate that these conditions preceded any potentid chemica exposure in Saudi Arabia. See
RX-25, pp. 83-87; RX-12, p. 1. However, theseinjuries are till compensable if Claimant can show that
working conditions caused or aggravated hisexiginginjury. After consdering theentirerecord, this Court
concludes that Clamant does have both physicd and mentd injury. This, in and of itsdf, is sufficient to
meset the firgt prong of Claimant’s prima facie case.

2. CLAIMANT’SSHOWING OF A WORK ACCIDENT

Inorder to invokethe 820(a) presumption, Claimant must aso show the occurrence of an accident
or the existence of working conditions whichcould have caused the harm. The Section20(a) presumption
does not assst the Clamant in establishing the existence of a work-related accident. See Mock v.
Newport News Shipbuilding & DryDaock Co., 14BRBS275 (1981). Therefore, Claimant hasthe burden
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of establishing the existence of such an accident by a preponderance of the evidence.

The Court must weigh dl of the record evidence, including that supporting Claimant’ s testimony
and that contradictingit, inorder to determine whether Claimant has met his burden in establishingawork
accident. In order to establish hisprima fadie case under the Defense Base Act, Claimant must show that
he was in the “zone of specia danger,” or area of exposure, and that his conditionwas caused by, or likely
to be caused by his employment. Furthermore, this Court finds that athough Title X V1, of Divison C, of
Public Law 105-277, “Service Connection for Persian Guif War [linesses’ does not directly relate to
civilian defense workers, it should be considered persuasive in establishing Claimant’s prima facie case.
See CX-8. Thislaw providesalega presumption for U.S. Military Veterans that they were exposed to
alig of toxic substances during the Gulf War.

ThisCourt notesthat Clamant dlegesexposureto severa of the substancesonthe lig, induding pesticides,
Sarin, and sandfly fever. See CX-8; CX-64.

In the ingant case it is uncontested that Claimant was employed by Respondent in Saudi Arabia
during the period of the Pergan Gulf War. See CTX-1. Theworking conditions which Claimant argues
caused his health condition included exposure to low-level Sarin within the nerve gas plume, exposure to
ol wdl smoke caused by burning ail wels in Kuwait, pesticides, and toxic substances from the SCUD
missile attacks. See CX-64.

1. Zone of Special Danger
A. Ground Fighting and Air Strikes

This Court findsthat Claimant has not demonstrated a sufficient exposure history for acquiring Gulf
War lliness. His employment history indicatesthat he was stationed exdusvely in Riyadhat Respondent’ s
camp during the duration of hisemployment in Saudi Arabia. See RX-10. Themapsentered into evidence
indicate that Riyadh was far from the Kuwait border and out of range of the fighting. See RX-1; RX-21;
RX-22. Additiondly, Mr. Larry Wright testified that Riyadh was gpproximately 10 to 12 hours driving
distancefromthe border. See TR. 142-148. Although, the evidence in Claimant’ s employment records
showsthat hewasaway fromhis post onlimited occas ons, none of these occurred during either the ground
war or air gtrikes. See RX-7; RX-9. In fact, Claimant’ semployment records indicate that he wasin the
United States, not in Saudi Arabia, during the ground and air strikesin January and February of 1991. See
RX-7; RX-10. Theair strikes lasted for atotd of forty-two days. See CX-82. Although Clament did
return to Saudi Arabia in close proximity to the last day of the drikes, there is insufficient evidence to
indicate that he was in a location in danger of chemica exposure. See RX-21; RX-22. Inlight of the
evidence, this Court findsthat Claimant was outside the zone of specia danger, and that working conditions
did not exist in this respect that could have caused or aggravated Claimant’ s condition.
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Clamant testified that he did travel to the border on certain occasions both for business and to
explore. However, his atendance records indicate that he was away from Riyadh for employment
purposes ononly two occasions. See RX-7; RX-9. Both of thesetripstook place prior to the ground war
and ar drikes, therefore there would be no danger of chemicd exposure during thistime. Clamant dso
asserted that he did vigt the border near the fighting on several occasions. See TR. 93-114. Hestated that
he was issued a protective suit by the United States Army. See TR. 93-114. However, this Court finds
no evidence in either Claimant’s job description or duties to support this assertion.  Claimant was never
assigned to work with the United States Army, and hismainjob duty wasto tran SANG medics. See TR.
23-27. Additionaly, thereisno evidencetoindicatewhenthisaleged trip occurred, whichisdeterminative
with the zone of gpecid danger andyss. Claimant testified that he visited closeto the border on day trips.
See TR. 93-114. However, given Mr. Wright' s testimony regarding the distance of the border from the
camp and the maps of the area, this Court finds that it is unlikely that Claimant would have been able to
make a trip so close to the border during his one day off from work. See TR. 132-142; RX-21.
Additiondly, Claimant was &ble to identify only the generd locations of these trips, which this Court finds
insuffident by itsdf to establishthat he was within the zone of specia danger for toxic exposure. See RX-
21; RX-22.

B. Nerve Gas Plume

Clamant testified that he was exposed to low levels of Sarin gas while withinthe nerve gasplume
from the Khamisiyah explosons. Theseexplosons occurred onMarch 10, 1991. See CX-12. He stated
that he spedificdly remembered making an exploratory trip to the border on March 9 or 10, 1991, within
the time frame for the explosons. TR. 39-41. For reasons previoudy discussed, this Court finds
Clamant’ stesimony onhisrepeated tripsto be insufficient in severd respects. First, Mr. Wright testified
that Respondent’s employees got Fridays off from work. Given the distance between Riyadh and the
northern border of Saudi Arabia, it is unlikdy that Clamant would have been able to trave to the northern
border and subsequently return towork ontime. Thisisbolstered by thefact that Mr. Wright testified that
it would take gpproximatdy haf of a day to drive to the border each way. See TR. 140-145. Second,
Clamant’ stesimony onthe places and locations that he visited while on these tripsto the border wereaso
vague. He has presented no corroborative evidencethat he wasin a specific areain the northern border
during the Khamisyah. Additionaly, none of the updated articles submitted indicate that the nerve gas
plume extended to Respondent’s camp in Riyadh. See Respondent’ sBrief, App. 3. Therefore, Clamant
has not proven that he was in the zone of specid danger with repect to the Khamisiyah explosions.

C. Oil Wdll Fires

Claimant has aso been unable to sufficiently show that he was in the zone of specia danger with
respect to the Kuwait ol well fires. This Court notesthat both Claimant and Mr. Wright testified that there
wasavishle haze withafine particulateinthe ar duringthe burning. See TR. 41-47, 142-148. However,
the evidence shows that the location of the fires was over 300 miles from Clamant’s camp. See RX-21.
Additiondly, Mr. Wright's tesimony indicates that this haze only occurred one or two occasions. In



31

conjunctionwiththe medica evidence presented by Dr. Friedman, whichthis Court takes as determinative
on the issue, it isevident to this Court that Clamant was outside the zone of specid danger with respect
to the Kuwait oil well fires. See RX-26.

D. Sand Flies/Pesticide Use

Claimant a so asserted that he was exposed totoxic chemicasinpesticidesaswel as sand fly bites.
There were numerous articles submitted on the effects of pegticides on the system. Additiondly, the one
particular pesticide that Claimant claimed that he used, DEET, islisted as a potentid hazard in Title X V1,
of Divison C, of Public Law 105-277, “ Service Connectionfor Persian Gulf War [linesses” See CX-8.
This Court notes, however, that the articles cited on pesticide effects specificaly state that the detrimenta
effects of pesticide exposure depend largely onthe frequency and leve of exposure and that the symptoms
manifest immediatdly. See CX-11; RX-26. Inlight of this, Claimant has not presented sufficient evidence
of sand fly fever or pesticide use exposure for the Public Law presumption to be persuasive. Therefore,
Claimant has not established a sufficient exposure history to either sand flies or pedticides.

2. Medical Evidence on Causation

Themedica evidenceinthis caseisa so insufficient to establish that Claimant’ s multiple symptoms
were caused or aggravated by toxic exposure. Clamant presented substantid evidence in medica articles
and congressional reports outlining what the effects and symptoms of exposure in these Stuations would
be. However, this Court notesthat these articles are only persuasiveto the extent that Claimant accurately
sdf-reported his exposure history. For the reasons previoudy discussed, this Court findsthat Clamant’s
tesimony regarding his medicad history and exposure history contains mgjor inconsstencies. Therefore,
while this Court finds that the articles, reports, and testimony submitted by Claimant as to causation are
highly persuasive on therisk of toxic exposure to individuas within the zone of specia danger, it has not
been aufficiently proven that Claimant was one of thoseindividuas. 1n reaching this conclusion, this Court
has placed determinative weight as to causation on the medica evidence given by the physicians who
actudly examined the Claimarnt.

Clamant’s medica history indicates that he has seen severd physcians since his return from the
Persan Gulf and, thus, doesnot have atregting physcianper se. Both parties presented expertsto testify
as to the etiology of Clamant's symptoms. As a preiminary matter, this Court notes tha dl of the
physdans in this case based ther conclusions regarding toxic exposure on Claimant’s self-reported
exposure higtory, whichthis Court has previoudy found to be incongstent withboth hisjob descriptionand
the timetable regarding the events of the War.

Clamant presented evidence regarding the etiology of his physicd and mentd condition through
Dr. Rea'stestimony. Dr. Resg, the director of the Environmentad Hedlth Center, testified that Claimant’s
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symptoms were compatible withthoseof other Guif War veterans, particularly the Sixty to seventy veterans
he examined. See CX-3. After administering a battery of tests, Dr. Rea concluded that Claimant’s
symptoms were consstent withtoxic exposure and that he exhibited an organic neurocognitive impairment.
See CX-3. Dr. Reausad Dr. Didriksen’ sreport and testing for evaluating the extent of this neurocognitive
imparment. Dr. Didriksen's detailed report summarized Clamant’s level of impairment as a marked
decrease in neurocognitionfromsomeone having hiseducationd and occupationd achievements. Shedso
opined that there is a reasonable medica probability that these deficits were caused by toxic exposure.
See CX-4.

Dr. Hyman dso evduated Clamant as part of a sudy on Guif War lliness. This Court will not
accord his conclusons determinative weight, given that the medica articles presented by both parties
contradict histheory that Gulf War llinessis solely caused by bacteria and not toxic exposure. See CX-5.
This Court aso finds that his trestment method is not supported by the medical articles presented in this
case. Of equa importance is the fact that it is highly likely his conclusons were based on Clamant's
assertion on the screening form that he was in the military during the Gulf War. See CX-5.

Drs. Friedman and Perez, who also evauated Clamant, concluded that Clamant did not suffer
from toxic exposure ether physcaly or mentaly. Dr. Friedman, board-certified in internal medicine and
occupationa medicine, opined that Claimant’s multitude of symptoms could not be substantiated upon a
physcad examination. He added that the symptoms that Claimant described which were not easily
documented, such as chronic fatigue and irritable bowel syndrome, could be explained by Claimant’s
tendency to self-medicate with prescriptions that have known sde effects. See RX-26. This was a
conclusionthat was aso reached by Claimant’ sphysicianwhile hewasin Saudi Arabia. See RX-12. Dr.
Friedmanopined that there was no evidence of extraordinary menta stressors that would have aggravated
Clamant’smental state. See RX-26. Asto Claimant’s neurocognitive imparment, Dr. Perez opined that
therewas no evidence of organic brain disorder present that would be cons stent withtoxic exposure. See
RX-25. Dr. Perez opined that Claimant did suffer from a borderline persondity disorder, which has
resulted in Clamant’ s development of a bdief system that he has multiple symptoms. See RX-25.

After evauating the medical evidence both for and againgt Claimant’ s assertions, this Court finds
that the medica evidence does not support the daim thet his multiple symptoms resulted fromhis presence
in Saudi Arabia. At the outset, this Court notes that Claimant’s record includes a notation from the
Norwood Clinic, dated July 7, 1998, that diagnoses Claimant with Gulf War Syndrome. However, this
particular dinica note contains no medica basis for the conclusion other than Clamant was seen and
treated for drynessinhiseyes. SeeCX-2. Therefore, it isnot sufficient evidencethat Claimant’ ssymptoms
were aresult of toxic exposure. This Court dso finds that Claimant was seenonsevera occasons at this
dinic for various complaints ranging from stomach problems to joint pain. See CX-2. However, the
examining physcianwas unable to establishany diagnostic dnormditiesin Clamant’ sjointsthat would be
consstent with toxic exposure. See RX-15; CX-2.

Both Drs. Rea and Drs. Friedman examined Clamant and testified asto the existence of Gulf War
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lliness.  Although this Court acknowledges Dr. Red's extensve qudifications, this Court places
determinativeweaght onDr. Friedman’ sopinions regarding Claimant’ s physica conditionand interpretation
of the data presented to him. Dr. Friedman’'s qualifications are equaly as extensve as Dr. Rea's.
Additiondly, this Court finds that Dr. Friedman’'s conclusons were based on a suffident evaudtion of
Clamant’s medica records and an accurate assumption regarding the extent of Claimant’s exposure to
potentid toxinsin Saudi Arabia. Even though he noted that Claimant would not alow certain tests to be
performed, Dr. Friedman engaged in an extengve andyss and interpretation of Drs. Reaand Furlong's
records, where Claimant did cooperate. In light of Dr. Friedman’s extensve experience dedling with the
effects of ail fires on humans, this Court aso accepts his conclusionthat Clamant was not exposed to any
potentia hazards from the oil well fires. See RX-26. This Court o places determinative weight on Dr.
Perez’ s conclusionthat Claimant suffered no organic brain dysfunction. Dr. Perez isboth aboard-certified
psychologis and neurologist, while Dr. Didriksen is not. See RX-25; CX-4. In addition to his
qudifications, Dr. Perez' s conclusions were based on an extengve andysis of Claimant’s medica history
and amedicaly sound method of diagnostic evauation.

After anexaminationof theentirerecord, induding the articlesand medica reports, this Court finds
that Claimant has not met his initia burden of proving that working conditions existed which could have
caused his physicd and mentd symptoms. Thereis evidence in the record indicating that Clament was
inconsggtent in reporting both his symptoms and exposure higtory to the physidans examining him. The
evidence dso shows that Claimant was not in the special zone of danger, as required, in order to be
compensable under the Defense Base Act. Asaresult, Clamant has not met his initid burden of proof
under section 20. The weight of the medical evidence presented further shows that none of Clamant's
symptoms were caused, aggravated, or accelerated by his employment with Respondent.  Therefore,
Clamant’ sinjuriesare not compensable under the LHWCA.. Since Clamant hasfailed to meet hissection
20 presumption, the remaining disputed issuesin this case need not be addressed.

Accordingly,
ORDER

Itishereby ORDERED, ADJUDGED AND DECREED that Clamant's claim for benefits
iISDENIED.

Entered this 16™ day of May, 2001, at Metairie, Louisana
A
JAMESW. KERR, JR.
Adminigrative Law Judge
JWK/ds



